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Mis Black Pearl Shipping & Logistics
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

mnrrwar qruarur 317lac :
Revision application to Government of lndi"'-

Q (1) (cli") (q i4tr 3ur area 3f@)fer1 1994 t err 3r at aa arcmi a a qil IT
at 3u-at h arr urn h 3iria utarur 3zr 3rl +fa, and Ra», fr #inz, TUT
fcr:i:rm, atf #ifs, tar la a,ire mi; a{ fee#r-110001 at #r stra [
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) <ffu" m ~~~~"al~~ C:liR@c-1 u fcITTfl" a-isRJIR m~ C:liR@c-1 ";# m fcITTfl"
~u~ a-isRJIR ";# ma s §l:!" "JWT ";#, m fa@ iera zI 3fsR ";# "ifTt %~ C:liR@c-1

ii a fasiza i a4 ,fem bh arc $ tl
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bbutan, without payment of
duty.

3iftr:r '3(lllq.-J ctJ- "'3"~~ cB". 'TRf1'l cB" ~~~~ lIRT ctJ- ~ t ~ ~~~~
tITTT ~ ml=f cB" ~~ ~. ~cB" IDxT ~ err x-fl'l<T. 1=R <rr ~ lf fcrrn~ (.:r.2) 1998
tITTT 109 IDxT~- ~ 7R 'ITT I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~'3(lllq.-J ~ (~) f.ilJJ.JlclC'11, 2001 cB" ml=f 9 cB" 3@lTT'f fclPJfcf15c ~~~-8 lf qT fildlJT
j, )fa srar # uf am?gr hf Raiafl ,m:r sfta--3mar vi rf oar at m-cn
>liwrr cB" rel Ur 3Ir4a fhu uar alR;( Ur Tr lal g. pl ngff # 3@lTT'f tlNf 35-~ lf
mfur i:ifI" cB" ·'T@R cB" ~ cB" x-11@:f -tf~-6 'cJTcrfFl ct1" >l°fu ~ 61.:fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied o
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rfa 3jar # vrr Graf viaa ya Gala q?1 zn Ura a mm m 2001-m 'TRf1'l
ctJ- 'Gffq 3it uasi via+aa v al a uznr zit "ITT 1 ooo /- ctJ- ffi 'TRf1', ctJ- 'Gffq I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fin ggcas, ta uqra yea vi hara sr4l4tr urn@raw a 4R 3rat.-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aha Ura yea 31f@,~z1, 1944 cJfr tlNf 35-~/35-~ cB" 3fff<@:­

Under Sectio'n 358/ 35Eof CEA, 1944 an appeal lies to:-
affaoar qceniaa a vi4fer ft mm fr zych, sh sqra yea vi hara a4l#hr 5nznf@eraUT
at fags #heat adz ii • 3. ~- cB". g, { f4cat at ya

0

(a) the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(g) safa 4Rb 2 (1) a iaag 3ra # srarar t ar@ta, 3ft6at a mav#r zyca, #tr
3qr« zgca gi var r4lat.nrn@rswr (free) at 4fa 2b#tr @fear, srenarar i si-2o, q
##e 1Rua qu, tuft u, 31Ta1arq--380016.

(b) To the west regional ben.ch of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above:

(2) # snr«a yca (r4ha) 1ran, 2001 ctJ- tlNf 6 cB" 3@lTT'f ~ ~:q-3 lf mffl -~ ·~
37fl4tr nrznf@aw. at +1{ 37fl a fas 3ft fag ng mar at 'cfR ufiiRa usi snr zye
ct1" '1f1r, 5lfM ctJ- '1f1r 3ITT' wrrm 3TIT 5frq; 5 cl IT Uk an t cmt ~ 1 ooo /- tJfR:r~
iWfr 1 ~~~ ctJ- '1f1r, 5lfM c#1" '1f1r 3iR wrrm Tf"llT ~~ 5 'clTxsf m 5~m :m
~ 5000 /- #r au#&fl ,sasi sna zyca at '1T<T, 5lfM ct1" '1f1r 3ITT' wi:5f,,.--rfm :~ r~ 50
calgzl unrr ?& as q; 100oo/- #6) shut sit I cJfr ffi fl61llc/5 '<plfdl'< cB'·-"ITtt~~~~:\
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a1fa a rz # a iiir at ur1 z yr U err # fh4 7Ra v14sf2ta # #a at
WW 'cbT st sf sar znzn@raw #t fl fer at '

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·· ·

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

Q
(4)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za cit via@ermi at fiat aara fmii #t it ft eznr raff fhur ua & uh fl zyca,
kh qr« ye vu hara 3ft#zr rrzurf@raw (qr4ff@f@) Rm, 1982 # fe&r

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#tr zyca, €tu suraa zycag hats 3r4tr =naff@raw (free), a 4R sr4ht m i
airmiarDemand) yd sPenalty) I 1o% qa arm #ear 3rfar& 1 zrif, 3ff@r4awa5r 1o mils
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4tar3er la3tk taraa 3iriia, gnf@ ztar "a{car#rin"(DutyDemanded) ­
.:)

(i) (Section) isDhag fee4fRa if@;
(ii) fezarrdz 3fez#afar;
(iii) #la frail±fr 6hasezr@r.

e> zrzqasrm'if arfr'rzt qas#stacr ii, ar4hr' afra avaf4 raa=furarr&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. Jt may be noted that the
pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1_994) .

'

Under Central Excise and Service Tax, "Duty demanded" shall include:
() amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr acaf ik ,z an2r a ufr 3r4hr n@rawr h mar si zrcs rrar gr«ears n avs faalRa pt at air f#
are arcs a 10% 2rare w ail szi ha avg faafa {t as vs h 10% 0par R #fr

. .

In view of above, an appeal agairjist this order shall lie before the Tribunal on
of the duty demanded where duty or duty and penalty are in dispute, or penal
alone is in dispute."
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ORDER-IN-APPEAL

MIs Black Pearl Shipping & Logistics, 210, 2" Floor, Unique Metropolis, Near •

Prashang Party Plot, R,C, Technical Road, Opposite Bhagwat Vidyapith, Off S.G.

Highway, Gota, Ahmedabad - 382 481 (hereinafter referred to as 'the appellant') is

providing the service under the category of 'Business Auxiliary Services (BAS)' falling

under Section 65(105)(zzb) Finance Act, 1994.

2. During the course of audit of the records of the appellant by the officers of the

department conducted during January I February - 2013, it was noticed that the

appellant had not paid Service Tax payable on income earned on account of difference
between the sale and purchase of "Ocean Freight Charges" and "Air Freight Charges"

for facilitating the exporters I importers in booking space in 'ocean going vessels' and

'aircrafts' falling under the category of 'Business Auxiliary Services (BAS)' falling under

Section 65(105)(zzb) Finance Act, 1994. According four Show Cause Notice were

issued to the appellant that were adjudicated vide 0.1.0. No.AHM-SVTAX-000-ADC-

010-15-16 dated 14/08/2015; and 0.1.0. No AHM-SVTAX-000-ADC-013-15-16 dated

25/01/2016 and 0.1.0. No SD-01/19/AC/Black Pearl/2016-17 dated 06/02/2017. Since it

appeared that the appellant had continued to follow the same practice, the present

Show Cause Notice No.SD-01/04-106/SCN/BP/2016-17 dated 13/06/2017 (hereinafter

referred to as 'the SCN') was issued to the appellant demanding Service Tax amount of
Rs.1,50,484/- for the period of April-2015 to March-2016 under the proviso to Section

73(1A) of the Finance Act, 1994, along with interest under Section 75 of the Finance

Act, 1994 and proposing to impose penalty on the appellant under Section 77(2) and

Section 76 of the Finance Act, 1994. The SCN was adjudicated vide 0.1.0. No.

CGST/A'bad-North/Div-VII/S.Tax-DC-002-17-18 dated 18/12/2017 (hereinafter referred

to as 'the impugned order') passed by the Deputy Commissioner, Central GST &

Central Excise, Division-VII, Ahmedabad North (hereinafter referred to as 'the

adjudicating authority'). In the impugned order the Service Tax demand of Rs.1,50,484/­

has been confirmed under section 73 of the Finance Act, 1994 along with interest under

Section 75 of the Finance Act, 1994 by treating the receipt of Rs.11,67,483/- for the

period of Apri-2015 to March-2016 as taxable service under the category of 'Business

Auxiliary Service' under Clause (19) of Section 65 of the finance Act, 1994. A penalty of

Rs.15,048/- under Section 76 and a penalty of Rs.10,000/- under section 77(2) of the

Finance Act, 1994 have been imposed on the appellant in the impugned order.

3. Aggrieved by the impugned order, the appellant has preferred the instant appeal,

mainly on the following grounds:

i. The appellant submits that wrong provisions have been invoked as the SCN has
been issued invoking Section 73(1A) which is applicable for subsequent show

cause notices on same grounds even when there was substantial

legal provisions because the period of first show cause notic
positive list tax regime whereas the present case pertains to n s
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regime. The impugned order has cunningly confirmed Service Tax demand by

making reference to negative list provisions which were not at all invoked in the

SCN and as such the impugned order has travelled beyond the scope of the

SCN. The SCN issued under Section 73(1A) of the Finance Act, 1994 has failed

to adhere to the allegations leveled against then in the first SCN where the

figures of ocean freight purchase, ocean freight sales, air freight purchase and air

freight sales were used and the Service Tax was computed on the difference

between sales and purchase value. However, in the present case, only sales

value have been taken for computing Service Tax liability against the appellant

which indicates that the present SCN seeks to levy Service Tax on ocean freight

and air freight charges collected by them. Consequently the SCN is non-est and

the impugned order is also void ab initio. The contention that the appellant had

provided business auxiliary service to the exports / ultimate shipper of goods is

totally weird as the appellant had not promoted or marketed the business of

exporter I ultimate shipper but had arrange cargo space in vessels / aircraft on

principal to principal basis. The appellant was not agent of exporter I ultimate

shippers and the allegation that it had provided BAS to the exporter is not at all
tenable. In the negative list regime, Service Tax is leviable on any service if it is

provided or agreed to be provided in the taxable territory by one person to

another except the services in the negative list. The appellant submits that if at all

it is providing any service, it was providing it to the customers for whom it books

cargo space in airlines / shipping lines and consequently, it should be treated as

providing the service of transportation of goods by air / sea and was not liable to

pay any Service Tax on the same. The amount collected by the shipping lines /

aircraft operators from the appellant qualifies as ocean freight/ air freight but the

amount collected by the appellant from the client is not ocean freight / air freight.

Therefore, the provision of Rule 10 is not applicable in the instant case. It is not

true to say that the appellant is bearing all the risks and liability for transportation

up to the final destination and the transaction is not on 'principal to principal'

basis. Practically, the exporter himself takes insurance of goods that are being

exported and the freight forwarders or the shipping lines do not undertake the

risks of safe transportation of goods to the ultimate buyer. When neither the

shipping lines nor the freight forwarders undertake risk of goods, the contention

of the adjudicating authority is irrelevant. The transaction between the shipper

and the shipping lines are two separate and independent transactions and so the

provisions of Rule 10 of the Place of Provision of Service Rules, 2012 are

applicable. The reliance placed on several case laws by the appellant with

regards to taxability, penalties, cu-duty value etc. have be9jgeg" he
impugned order. As per its own computation, even if@} s-PYe e
amount comes to Rs.3,831/- whereas the SCN had ·(@posed Se s% a

E ··+s %e
demand of Rs.1,50,484-. E$._= j

e so~+e$ .¢>
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4. Personal hearing in the appeal was held on 15/03/2018 attended by Shri
Pradeep Jain, C.A. and Authorized Representative. The learned C.A. reiterated the

grounds of appeal. Earlier O.1.A. was against the appellant. This time demand on

aggregate value but earlier demand on differential between sale and purchase price

was raised.

5. I have carefully gone through the facts of the case on records and submissions

made by the appellant in the grounds of appeals. The appellant is booking space on

behalf of its clients and was making payments to the shipping line / airline for such . ,

space. The appellant collects an amount higher than the booking amount and treat the

differential amount as its profit. This activity is clearly an act of Commission Agent

offering service under Business Auxiliary service. Such a transaction is not on principal

to principal basis as the appellant is neither the provider of the space nor is it

consuming or utilizing the space of shipping line / airline for its own purpose. The

appellant simply passes on the service for a certain sum of fee realized in the form of

differential amount which is not Ocean Freight / Airfreight. I agree with the adjudicating

authority that the case laws cited by the appellant are not relevant because the same 0
pertain to providing / receiving of services of Ocean Freight / Air Freight, whereas in the

present case, the appellant is neither a recipient nor a provider of services pertaining to

Ocean Freight / Air Freight. The appellant acts as a commission agent in the said

transaction and the service squarely falls under the ambit of Business Auxiliary service

defined under Section 65(105)(zzb) Finance Act, 1994. This position has already been
settled against the appellant in my earlier order. However, the appellant has continued

the same in contravention of the provisions of the Act and Rules of Service Tax. The

appellant has grossly disregarded its liability to tax particularly after the introduction of r

the negative list regime which is an act of intentional evasion of Tax. Therefore, the

confirmation of demand for Service Tax along with interest and the imposition of

penalties under Section 76 and Section 77 are justified and correct in the instant case.

6. In the grounds of appeal in the instant case, the appellant has contended that

while computing of value for Service Tax determination, only sale value has been

considered for computation of the value of Services whereas in the first show cause

notice the value for Service Tax was derived by computing the difference between the
sales value and purchase value. In paragraph 11 of the impugned order it has been

clearly held that difference between the amount collected from the clients and amount

paid to the shipping line for booking of space is the gross earning of the appellant.

However, there is no discussion as to whether the value of service has been derived

from computing the difference between the sale value and the purchase value or
whether the entire sale value has been treated as value for the purpose of Service Tax

as claimed by the appellant. This aspect pertaining to valuation is required to be
examined and confirmed at the level of the adjudicating officer and for this purpose the
case is remanded back to the original authority for the limited purpose to give specific ij

0
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findings with regards to valuation of the services unde_r BAS and compute the correct
. .. ·•

Service Tax. The appellant is directed to produce all the evidences it wishes to rely on

before the adjudicating authority when the case is posted for personal hearing. The

appeal is allowed by way of remand for computation of value of services as per

discussion above. Demand of Service Tax, interest and penalty are confirmed but will

l be modified as per rectification:calclke4 <

7. 31 4la fqzr1 31#a a)aa far star t
The appeal stands disposed of in the above terms. »aw•(3m' ~fq;"{)

31Tzar (34ha-£)
,:>

0

A[
«.»
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.
To
M/s Black Pearl Shipping & Logistics,
21 O, 2nd Floor, Unique Metropolis,
Near Prashang Party Plot, R.C. Technical Road,
Opposite Bhagwat Vidyapith, Off S.G. Highway, Gata,
Ahmedabad - 382 481.

Date: 2.7- I c,; I 2018

0

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad North.
3. The Additional Commissioner, Central Excise (System), Ahmedabad North.
4. The Deputy Commissioner, Central Excise Division: VII, Ahmedabad.
5. Guard File.
6. P.A.
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